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EFFICIENCY INSURANCE SOLUTIONS (EIS) is an independent insurance agency representing you the
client, not the insurance carrier. We help you sort through the myriad of health insurance options and
work with you to implement a strategy that meets the needs of your business and your employees.
EFFICIENCY INSURANCE SOLUTIONS IS A RESOURCE THAT:
•

Protects What’s Important To You

•

Has no cost to you

•

Has over 13 years health insurance experience

•

Is fluent in Obamacare

•

Is a Certified Insurance Agent (Authorized to sell Covered California Plans)

•

Offers pre-sale plan design and contribution strategies

•

Provides annual face to face enrollment meetings with your employees

•

Provides claims resolution for your employees throughout the year

•

Assists with new hires, adding dependents, terminations, etc. throughout the year

With EIS as your resource, when you have a question or a problem with your health insurance, you or
your employees can call us direct. Our account management team will work with the carrier to resolve
the issue so that your employees can stay focused on their job.

EFFICIENCY INSURANCE SOLUTIONS, INC.
Robert F. Ward, CEO - 0D63218
333 City Blvd West, Suite 1700, Orange CA 92868
dir: 949-485-5297 cell: 949-274-6274 fax: 949-258-5977 main: 800-EIS-5608
email: info@800eis.com
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Here Cometh ObamaCare:
How to Identify and Correct Potential Pitfalls
to Avoid Trouble
October 18, 2013
Douglas M. Wade
Robert F. Ward

Today’s Agenda
1. Contingent Workers & Worker Classification
•

Independent contractor or employee?

•

Full-time, part-time, and per diem employees after
January 1, 2014

2. Overtime and overtime exemptions
3. Meal and Rest Breaks
4. Employee Separation

Today’s Agenda
5. The California Healthcare Marketplace (aka
the "Exchanges")
•

Which employers must participate?

•

How do employers participate?

•

Cost of participation/non-participation? Penalties?

•

Effect on current healthcare plans?

•

Due diligence...what employers must do to prepare

1

10/16/13

Labels & Classifications

“What’s in a name? That which we
call a rose by any other name
would smell as sweet.”
Romeo, Romeo & Juliet, Act 2 Scene 2

Labels & Classifications
Employers have created many unique loosely defined “labels” to
describe their employees. Examples include:
ü Seasonal employee
ü Commissioned employees
ü On-call / standby employees ü Production employees
ü Night shift employees
ü Day shift employees

ü Salaried employees
ü Exempt employees

ü Casual employees

ü Non-exempt employees

ü Contract employees
ü Piece-rate employees

ü Hourly employees
ü Clerical employees

ü Extra board employees
ü Per-diem, resource or nobenefit employees

ü Office employees

Helpful Labels
Good labels group employees based upon their (a) ability to
participate in benefit programs and (b) the amount of time they
work or are paid.
Good labels include:
•
•
•
•

Full time employees
Part time employees
Temporary employees
Per diem employees

Industry specific categories include:
•
•

On-call / standby employees
Piece-rate employees
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Labels & Classifications
Montague or Capulet?
Direct Labor are workers who perform services
for an organization on a permanent basis.
Examples of direct labor include:
•

Full Time Employees

•

Part Time Employees

•

Per Diem Employees

Direct or Indirect Labor
Indirect Labor is a contingent workforce, one
which works for an organization on a nonpermanent basis. Examples include:
•

Joint Employees – Temp agency employees, Professional
Employer Organization Members (“PEO’s”) and other
single source providers of integrated services

•

Independent Contractors

•

Directly Employed Short Term Project or Temporary
Employees

•

“Crowdsourcing” – Small work tasks offered, accepted,
performed and compensated on line so quickly that the
traditional employment process cannot occur

A Contingent Workforce
Why some people want contingent work:
•

Popular with people who are disillusioned by changes in
the traditional employment model

•

Offers greater flexibility as the worker decides when to
work and how the work is to be performed

•

In the current economy, it’s easier to secure contingent
work then a traditional job
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A Contingent Workforce
Employers Like Contingent Workers because:
•

Administrative savings
ü HR burden reduced / outsourced
ü Employee benefits costs reduced / eliminated

•

Cost savings (both real & perceived)
ü HR costs reduced / outsourced
ü Potentially lower worker costs

•

Potential insulation from lawsuits

A Contingent Workforce
Issues (as compared with direct employment)
•

Practical Considerations:
ü Reduced control over how tasks are performed
ü Potential lack of consistency in quality, efficiency, and
employee dedication to job
ü Worker’s “calling it in” i.e. failing to invest in the
success of your business

A Contingent Workforce
Issues (as compared with direct employment)
•

Legal Considerations:
ü Joint Employer Doctrine Liability
ü Potential liability for misclassification employee as a
contingent worker
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Joint Employment
Joint Employment aka Co-Employment is a legal
doctrine which applies when more than one
business exerts control over an employee’s work
or working conditions.
•

When joint employment is found, each business becomes
liable for the wrongs of the other businesses which jointly
employee the worker

•

Liability for joint employment can be modified by contract,
which can make your business solely liable for the
wrongful acts of others

Employee or Independent Contractor?
There are several competing tests:
• Federal Tests – IRS 3 Criteria Test, IRS 20
Factor Test, Common Law
• California Tests – EDD, DIR, Common Law

IRS 3 Criteria
1. Behavioral Control – Facts that show
whether the business has a right to direct and
control what work is accomplished and how the
work is done, through instructions, training, or
other means.
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IRS 3 Criteria
2. Financial Control – Facts that show
whether the business has a right to direct
or control the financial and business
aspects of the worker's job.

IRS 3 Criteria
This includes:
•

The extent to which the worker has unreimbursed
business expenses

•

The extent of the worker's investment in the facilities or
tools used in performing services

•

The extent to which the worker makes his or her
services available to the relevant market

•

How the business pays the worker, and

•

The extent to which the worker can realize a profit or
incur a loss

IRS 3 Criteria
3. Relationship of the Parties – Facts that
show the type of relationship the parties
had.
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IRS 3 Criteria
This Includes:
• Written contracts describing the relationship the parties
intended to create
• Whether the business provides the worker with
employee-type benefits, such as insurance, a pension
plan, vacation pay, or sick pay
• The permanency of the relationship, and
• The extent to which services performed by the worker
are a key aspect of the regular business of the company

Penalties for Getting it Wrong:
Effective January 1, 2012, two new sections were
added to the California Labor Code:
1) LC § 226.8 imposes additional monetary penalties for
misclassifying workers and independent contractors including
(a) fines between $5,000 to $25,000 for each misclassified
employee, (b) requiring employers to reimburse misclassified
employees for all fees and deductions wrongfully taken from
their pay, and (c) wearing a scarlet letter – requiring
businesses to prominently post notices at their workplace(s)
and on their website(s) advising the public that the business
“has committed a serious violation of law by engaging in willful
misclassification of employees”.

Penalties for Getting it Wrong:
2) LC § 2753 imposes joint and several liability for the monetary
penalties imposed by Section 226.8 against any third party
(except attorneys) who advise a business for pay to
misclassify an employee as an independent contractor.
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Additional Concerns
Potential liability also includes:
ü Failure to make withholdings
ü Liability for work related injuries
ü Failing to provide ERISA benefits
ü Exposure for FEHA, Title VII, PAGA,
Overtime, Meal & Rest Break and all other
employment based claims

Other Considerations
• R&D credit if employee
• Value of business is higher with employees if
considering selling the business
• Filing for unemployment

Meal Periods
• An unpaid break of at least thirty (30)
minutes for each employee working
more than five (5) hours
• Normally taken near the mid-point of
the shift
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Rest Periods
• A ten (10) minute rest period for every
four (4) hours of work or major portion
thereof.
• Rest period time may not be saved up
for later use.

Overtime & Overtime Exemptions
• All non-exempt employees are entitled
to overtime
• State & Federal Exemptions

Termination
No good termination should come as a
surprise.
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The Language Is Everything
A “layoff” or a “reduction in force” (known as a RIF) occurs
when one or more employees are placed on temporary
leave or permanently let go for either non-disciplinary
reasons, or for a combination of economic and disciplinary
reasons.
A “cutback” is a reduction in costs accomplished via layoffs,
wage reductions, hiring or benefit cuts or freezes, voluntary
early retirement programs, or by permanently reducing the
number of employees.
“Termination” is the permanent end to employment, usually
as a result of misconduct or due to poor performance.

Pre-Termination
Before firing an employee, its best to ask a few questions:
•

Has the employee been suspended?

•

Has the employee status change form been completed?

•

Has a higher-level manager reviewed and participated in
the decision to terminate the employee?

•

Is the reason for termination clear?

•

What are they?

•

Has the employee been given a chance to explain any
incident(s) leading to termination?

Pre-Termination
• Has the employee been asked to write & sign a
statement with all the facts from his/her point of view?
• Has the employee’s explanation been considered?
• Has an investigation regarding the reasons for
termination been performed? Does it support the
employee’s description of events?
• Have alternates to termination been considered and
documented?
• Were any oral representations made to the employee that
he or she would be employed for a specified period of
time?
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How To Fire A Employee
Termination
ü Do it in person, face to face, and don’t do it alone.
ü Let the employee know that he/she is being let go.
Choose your language carefully. It’s simply not a good fit
is usually good.
ü Listen to the employee.
ü Have his/her final paycheck in hand, including all unpaid
accrued vacation pay. And a separate check for
reimbursable. Be prepared to pay any additional
reimbursable.

How To Fire A Employee
Termination
ü Use a termination letter and final pay acknowledgment
form.
ü Give the employee every opportunity to leave gracefully.
Choose the time carefully.
ü Collect any company owned property.

Obamacare - PPACA
(Patient Protection and Affordable Care Act)

• Paths
• The Exchange (Covered California)
• Small Business to SHOP or not to SHOP
• The Good, The Bad, and The Ugly
• Mandates and Deadlines
• Strategies
• Q&A
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Paths to Market
• Seniors - Medicare
• Individuals/Families
• Large Businesses
• Small Businesses

The Exchange
Covered California

• Portal to Health Insurance Carriers
• Limited Network Plans (30%)
• Tax Subsidies For Individuals
– Eligible if no health insurance is offered at work
– Cost is greater than 9.5% of income
– Plan does not meet min. benefit

• Enhanced Plans
• Tax Credits For Businesses
• CIA

SHOP
Small Business Health Options Program

• Portal to Health Insurance Carriers
• Can Offer Multiple Carriers
• Bronze, Silver, Gold, Platinum
• Limited Networks
• 50% Contribution
• 70% Participation
• 50% Tax Credit Year 1
• 35% Tax Credit Year 2
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The Good, the Bad, and…
• The Good!
– Guarantee Issue Plans
– FREE Mammograms
– FREE Cholesterol Screenings
– FREE Colonoscopy
– FREE Preventative Care Visits

• The Bad!
– Nothing’s FREE!

The Ugly
• 2.4% Health Insurer Tax
• 1.5% Transitional Reinsurance Tax
• $60.1 Billion Tax On Health Insurers
• $22.2 Billion Tax On Big Pharma
• $20 Billion Tax On Medical Device MFGs
• New Rating Model!
– Age Range
– Kids

• Tax on Cadillac Plans

Mandates and Deadlines
• January, 2015 – Employer (50+ FTE) Mandate
• January, 2013 – Standardized Summaries
• October, 2013 – Marketplace Notifications
• January, 2014 – 60-day wait period
• January, 2014 – Pediatric Dental/Vision
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Strategies
• Work with a CIA (No Cost)
• Review Rates
– Traditional Group v. SHOP
– Traditional Group v. Allowance for EEs
• Early Renewal Options

• Stay Up To Date
• Annual Review Of Strategy
• Patience!

Q&A
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INDEPENDENT CONTRACTORS
IRS 20-FACTOR TEST
An independent contractor is a worker who individually contracts with an employer to provide
specialized or requested services on an as-needed or project basis. This individual is free from
control and direction of the performance of their work, and the individual is customarily engaged
in an independent trade, occupation, profession, or business.
Independent contractors have greater control over the way they carry out their work than
employees. Employers assume fewer duties with respect to independent contractors than
employees.
Independent contractors are generally outside the coverage of various laws that apply to the
employer-employee relationship. An employer must exercise extreme caution when classifying
a worker as an independent contractor. This is especially important when it comes to issues such
as pension, workers compensation, and wage and hour law. Employers do not withhold federal,
state and local taxes from wages paid to independent contractors, they are not included in an
employer’s benefits programs, are exempt from wage and hour, employment discrimination laws
and unemployment insurance. Therefore, the penalties for misclassifying a worker can be huge.
Penalties can include back taxes or premiums, civil fines, interest, and other retroactive damages.
The independent contractor relationship is beneficial to both parties, so pursuing an independent
contractor arrangement is a practical way to do business for employers. The IRS has developed
guidelines to help the employer to correctly classify their employment relationships. The IRS
follows the common law test for determining whether an individual is an employee for federal
employment tax purposes. Under the common law test an employer-employee relationship
exists if the person for whom services are performed has the right to control and direct a worker
in results, specific details and the means by which the results are accomplished.
The “Reasonable Basis” test provides a “safe harbor” to employers, which bars the IRS from
challenging the status of workers as independent contractors if certain conditions are met. If the
following conditions are met the employer does not have tax liability for workers under Section
503 and the IRS cannot penalize an employer for misclassifying a worker as an independent
contractor:
•
•
•

The employer has always treated the worker as an independent contractor
The employer has filed all returns for the worker for all periods after 1978 and the
returns were consistent with independent contractor status
The employer had a reasonable basis for treating workers as an independent
contractor by either relying on judicial precedent, published rulings or technical
advice, a prior IRS audit showing no penalties assessed for similarly situated workers,
or a longstanding recognized practice of a significant segment of the industry in
which the individual worked.

The IRS developed the 20-Factor Test shown below to help employers evaluate whether a
worker is an employee or an independent contractor. No one factor on the test is more indicative
of employee status than another. If there is a high number of “yes” marks, then it will most
likely indicate the presence of an employment relationship, a high number of “no” marks may or
may not indicate a contractor relationship. Therefore, it is best for employers to err on the side
of caution and to pursue an IRS ruling when in doubt. The important thing to remember when
evaluating the status is who has the right to control the work as to when and how it is completed.

Employers and workers should file Form SS-8 (Determination of Employee Work Status for
Purposes of Federal Employment Taxes and Income Tax Withholding) to get a determination
from the IRS as to whether or not a worker is an independent contractor.
The IRS has released a 123-page manual designed to provide guidance to employers. The
manual simplifies and explains the 20-point test. For a copy of the manual, you can contact the
IRS center nearest you.
IRS 20-FACTOR TEST
Is the worker required to comply with
employer’s instructions about when,
where, and how to work?
2. Training
Is training required? Does the worker
receive training from or at the direction of
the employer, includes attending meetings
and working with experienced employees?
3. Integration
Are the worker’s services integrated with
activities of the company? Does the
success of the employer’s business
significantly depend upon the performance
of services that the worker provides?
4. Services Rendered Personally
Is the worker required to perform the work
personally?
5. Authority to hire, supervise and pay
Does the worker have the ability to hire,
assistants
supervise and pay assistants for the
employer?
6. Continuing Relationship
Does the worker have a continuing
relationship with the employer?
7. Set Hours of Work
Is the worker required to follow set hours
of work?
8. Full-time Work Required
Does the worker work full-time for the
employer?
9. Place of Work
Does the worker perform work on the
employer’s premises and use the
company’s office equipment?
10. Sequence of Work
Does the worker perform work in a
sequence set by the employer? Does the
worker follow a set schedule?
11. Reporting Obligations
Does the worker submit regular written or
oral reports to the employer?
12. Method of Payment
How does the worker receive payments?
Are there payments of regular amounts at
set intervals?
13. Payment of Business and Travel
Does the worker receive payment for
Expenses
business and travel expenses?
14. Furnishing of tools and materials
Does the worker rely on the employer for
tools and materials?
15. Investment
Has the worker made an investment in the
facilities or equipment used to perform
services?
16. Risk of Loss
Is the payment made to the worker on a
fixed basis regardless of profitability or
loss?
17. Working for more than one company at Does the worker only work for one
a time
employer at a time?
18. Availability of services to the general
Are the services offered to the employer
public
unavailable to the general public?
19. Right to discharge
Can the worker be fired by the employer?
20. Right to quit
Can the worker quit work at any time
without liability?
1. Instructions

√CHECK YES OR NO
YES
NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES

NO

YES
YES

NO
NO

IRS Tax PublIcaTIonS
If you are not sure whether you are an employee or
an independent contractor, get Form SS-8, Determination of Worker Status for Purposes of Federal
Employment Taxes and Income Tax Withholding.
Publication 15-A, Employer’s Supplemental Tax
Guide, provides additional information on independent contractor status.

Independent
Contractor

IRS ElEcTRonIc SERvIcES
You can download and print IRS publications,
forms, and other tax information materials on the
Internet at www.irs.gov. You can also call the IRS at
1-800-829-3676 (1-800-TAX-FORM) to order free
tax publications and forms.
Publication 1796, 2007 IRS Tax Products CD (Final
Release), containing current and prior year tax
publications and forms, can be purchased from the
National Technical Information Service (NTIS).
You can order Publication 1796 toll-free by calling
1-877-233-6767 or via the Internet at www.irs.gov/
cdorders.
Call 1-800-829-4933, the Business and Speciality
Tax Line, if you have questions related to employment tax issues.

or Employee . . .
www.irs.gov
Publication 1779 (Rev. 8-2008)
Catalog Number 16134L

Independent
ContraCtor
or employee





The courts have considered many facts in deciding
whether a worker is an independent contractor or
an employee. These relevant facts fall into three main
categories: behavioral control; financial control; and
relationship of the parties. In each case, it is very
important to consider all the facts – no single fact
provides the answer. Carefully review the following
definitions.

Behavioral Control
These facts show whether there is a right to direct or
control how the worker does the work. A worker is an
employee when the business has the right to direct and
control the worker. The business does not have to
actually direct or control the way the work is done – as
long as the employer has the right to direct and control
the work. For example:
 Instructions – if you receive extensive
instructions on how work is to be done, this
suggests that you are an employee. Instructions
can cover a wide range of topics, for example:


how, when, or where to do the work



what tools or equipment to use



leave, this is an indication that you may be an
employee. If you do not receive benefits,
however, you could be either an employee or an
independent contractor.

where to purchase supplies and
services

If you receive less extensive instructions about
what should be done, but not how it should be
done, you may be an independent contractor.
For instance, instructions about time and place
may be less important than directions on how the
work is performed.

Which are you?
For federal tax purposes, this is an important
distinction. Worker classification affects how you
pay your federal income tax, social security and
Medicare taxes, and how you file your tax return.
Classification affects your eligibility for employer and social security and Medicare benefits
and your tax responsibilities. If you aren’t sure of
your work status, you should find out now. This
brochure can help you.

what assistants to hire to help with
the work



Training – if the business provides you

with training about required procedures
and methods, this indicates that the business
wants the work done in a certain way, and
this suggests that you may be an employee.

When You Are an
Employee


Your employer must withhold income tax and
your portion of social security and Medicare
taxes. Also, your employer is responsible for
paying social security, Medicare, and unemployment (FUTA) taxes on your wages. Your employer must give you a Form W-2, Wage and Tax
Statement, showing the amount of taxes withheld
from your pay.



You may deduct unreimbursed employee
business expenses on Schedule A of your income
tax return, but only if you itemize deductions and
they total more than two percent of your adjusted
gross income.

FinanCial Control

These facts show whether there is a right to direct or
control the business part of the work. For example:




Significant Investment – if you have a significant investment in your work, you may be an
independent contractor. While there
is no precise dollar test, the investment must have
substance. However, a significant investment is
not necessary to be an independent contractor.
Expenses – if you are not reimbursed for some

or all business expenses, then you may be an
independent contractor, especially
if your unreimbursed business expenses are high.



Opportunity for Profit or Loss – if
you can realize a profit or incur a loss, this
suggests that you are in business for yourself and
that you may be an independent contractor.

relationship oF the parties

When You Are an
Independent Contractor


The business may be required to give you Form
1099-MISC, Miscellaneous Income,
to report what it has paid to you.



You are responsible for paying your own income
tax and self-employment tax
(Self-Employment Contributions Act – SECA).
The business does not withhold taxes from
your pay. You may need to make estimated tax
payments during the year to cover your tax
liabilities.

These are facts that illustrate how the business and the
worker perceive their relationship. For example:


Written Contracts – a written contract
may show what both you and the business
intend. This may be very significant if it is
difficult, if not impossible, to determine
status based on other facts.

Employee Benefits – if you receive benefits,
such as insurance, pension, or paid


You may deduct business expenses on Schedule
C of your income tax return.

EMPLOYMENT DETERMINATION GUIDE
Purpose:
This worksheet is to be used by the proprietor of a business to determine whether a worker is
most likely an employee or an independent contractor.
General Information:
Generally speaking, whether a worker is an employee or an independent contractor depends
on the application of the factors contained in the California common law of employment and
statutory provisions of the California Unemployment Insurance Code.
If a worker is an employee under the common law of employment, the business by which the
worker is employed must report the worker's earnings to the Employment Development
Department (EDD) and must pay employment taxes on those wages. If the business pays
$600 or more in payments to an independent contractor, the business must file a Form 1099Misc with the Internal Revenue Service (IRS) and must file a Report of Independent
Contractor(s) (DE 542) with EDD within 20 days of either making payments totaling $600 or
more, or entering into a contract for $600 or more with an independent contractor in any
calendar year. For more detailed information regarding your independent contractor reporting
requirements, obtain the latest revision of the California Employer’s Guide (DE 44).
The basic test for determining whether a worker is an independent contractor or an employee
is whether the principal has the right to direct and control the manner and means by which the
work is performed. When the principal has the "right of control," the worker will be an
employee even if the principal never actually exercises the control. If the principal does not
have the right of direction and control, the worker will generally be an independent contractor.
If it is not clear from the face of the relationship whether the worker or the principal has the
"right of control," reference is made to a list of secondary factors that are evidence of the
existence or nonexistence of the right of control.
If use of the attached worksheet clearly demonstrates that a worker is an employee, you should
contact EDD and arrange to report the worker and pay the relevant taxes. You may also want
to contact the IRS and your workers' compensation insurance carrier to ensure that you are in
compliance with federal tax laws and with state workers' compensation statutes.
If after completing the worksheet you are not sure whether the worker is an independent
contractor or employee, you may also contact the Taxpayer Assistance Center for advice by
calling (888) 745-3886 or request a written ruling by completing a Determination of
Employment Work Status (DE 1870). The DE 1870 is designed to analyze a working
relationship in detail and serves as the basis for a written determination from EDD on
employment status.
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WORKSHEET ON EMPLOYMENT STATUS
Questions 1 – 3 are significant questions. If the answer to any of them is "Yes," it is a strong
indication that the worker is an employee, and you have a high probability of risk if you classify
the worker as an independent contractor.

1.

Do you instruct or supervise the person while he or she
is working?

Yes _____

No _____

Yes _____

No _____

Yes _____

No _____

Independent contractors are free to do jobs in their own
way, using specific methods they choose. A person or firm
engages an independent contractor for the job's end result.
When a worker is required to follow company procedure
manuals and/or is given specific instructions on how to
perform the work, the worker is normally an employee.

2.

Can the worker quit or be discharged (fired) at any time?
If you have the right to fire the worker without notice, it
indicates that you have the right to control the worker.
Independent contractors are engaged to do specific jobs
and cannot be fired before the job is complete unless they
violate the terms of the contract. They are not free to quit
and walk away until the job is complete. For example, if a
shoe store owner hires an attorney to review his or her
lease, the attorney would get paid only after satisfactory
completion of the job.

3.

Is the work being performed part of your regular
business?
Work which is a necessary part of the regular trade or
business is normally done by employees. For example, a
sales clerk is selling shoes in a shoe store. A shoe store
owner could not operate without sales clerks to sell shoes.
On the other hand, a plumber engaged to fix the pipes in
the bathroom of the store is performing a service on a onetime or occasional basis that is not an essential part of the
purpose of the business enterprise. A certified public
accountant engaged to prepare tax returns and financial
statements for the business would also be an example of
an independent contractor.
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A "No" answer to questions 4 – 6 indicates that the individual is not in a business for himself or
herself and would therefore normally be an employee.

4.

Does the worker have a separately established
business?

Yes _____

No _____

When individuals hold themselves out to the general public
as available to perform services similar to those performed
for you, it is evidence that the individuals are operating
separately established businesses and would normally be
independent contractors. Independent contractors are free
to hire employees and assign the work to others in any
way they choose. Independent contractors have the
authority to fire their employees without your knowledge or
consent. Independent contractors can normally advertise
their services in newspapers and/or publications, yellow
page listings, and/or seek new customers through the use
of business cards.

5.

Is the worker free to make business decisions which
affect his or her ability to profit from the work?

Yes _____

No _____

Yes _____

No _____

An individual is normally an independent contractor when
he or she is free to make business decisions which impact
his or her ability to profit or suffer a loss. This involves real
economic risk, not just the risk of not getting paid. These
decisions would normally involve the acquisition, use,
and/or disposition of equipment, facilities, and stock in trade
which are under his or her control. Further examples of the
ability to make economic business decisions include the
amount and type of advertising for the business, the priority
in which assignments are worked, and selection of the
types and amounts of insurance coverage for the business.

6.

Does the individual have a substantial investment which
would subject him or her to a financial risk of loss?
Independent contractors furnish the tools, equipment, and
supplies needed to perform the work. Independent
contractors normally have an investment in the items
needed to complete their tasks. To the extent necessary
for the specific type of business, independent contractors
provide their own business facility.

DE 38 Rev. 2 (4-09) (INTERNET)
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Questions 7 – 13 are additional factors that should be considered. A "Yes" answer to any of
the questions is an indication the worker may be an employee, but no one factor by itself is
deciding. All factors must be considered and weighed together to determine which type of
relationship exists. However, the greater the number of "Yes" answers to questions 7 – 13 the
greater the likelihood the worker is performing services as an employee.

7.

Do you have employees who do the same type of work?

Yes _____

No _____

If the work being done is basically the same as work that is
normally done by your employees, it indicates that the
worker is an employee. This applies even if the work is
being done on a one-time basis. For instance, to handle an
extra workload or replace an employee who is on vacation,
a worker is hired to fill in on a temporary basis. This worker
is a temporary employee, not an independent contractor.
(Note: If you contract with a temporary agency to provide
you with a worker, the worker is normally an employee but
may be an employee of the temporary agency. You may
wish to request EDD's Information Sheet: Temporary
Services and Employee Leasing Industries (DE 231F) on
the subject of temporary service and leasing employers.)

8.

Do you furnish the tools, equipment, or supplies used to
perform the work?

Yes _____

No _____

Yes _____

No _____

Independent business people furnish the tools, equipment,
and supplies needed to perform the work. Independent
contractors normally have an investment in the items
needed to complete their tasks.

9.

Is the work considered unskilled or semi-skilled labor?
The courts and the California Unemployment Insurance
Appeals Board have held that workers who are considered
unskilled or semi-skilled are the type of workers the law is
meant to protect and are generally employees.
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10. Do you provide training for the worker?

Yes _____

No _____

Yes _____

No _____

Yes _____

No _____

Yes _____

No _____

In skilled or semi-skilled work, independent contractors
usually do not need training. If training is required to do the
task, it is an indication that the worker is an employee.

11. Is the worker paid a fixed salary, an hourly wage, or
based on a piece rate basis?
Independent contractors agree to do a job and bill for the
service performed. Payments to independent contractors
for labor or services are made upon the completion of the
project or completion of the performance of specific
portions of the project.

12. Did the worker previously perform the same or similar
services for you as an employee?
If the worker previously performed the same or similar
services for you as an employee, it is an indication that the
individual is still an employee.

13. Does the worker believe that he or she is an employee?
Although belief of the parties is not controlling, intent of the
parties is a factor to consider when making an employment
or independent contractor determination. When both the
worker and principal believe the worker is an independent
contractor, an argument exists to support an independent
contractor relationship between the parties.
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Interpretations of Answers
Depending on the services being performed and the type of occupation, this questionnaire
may produce a variety of results. There may be some factors which lean toward employment
and some which lean toward independence. The answers to questions 1 – 6 provide a
strong indication of the presence or absence of direction and control. The answers to
questions 7 – 13 when joined with other evidence may carry greater weight when indicating
the presence or absence of direction and control.
1.

If all of the answers to questions 1 – 3 are "No" and all of the answers to questions 4 – 6
are "Yes," there is an indication of independence. When this is the case, there are likely
to be a number of "No" answers to questions 7 – 13 which add to the support of the
determination.

2.

If all of the answers to questions 1 – 3 are "Yes" and all of the answers to questions 4 – 6
are "No," it is very strong indication that the worker in question is an employee. When
this is the case, there are likely to be a number of "Yes" answers to questions 7 – 13
which add to the support of the determination.

3.

If the answer to question 1 or 2 is "Yes" or the answer to any one of questions 4 – 6 is
"No," there is a likelihood of employment. At the very least, this pattern of answers
makes the determination more difficult since the responses to questions 7 – 13 will
probably be mixed. In such situations, the business owner would be well advised to
complete a DE 1870, giving all of the facts of the working relationship and requesting a
ruling from EDD.

4.

If the answer to question 3 is "Yes" and the answer to question 4 is "No," there is a
likelihood of employment. Given this pattern of answers, it is probable that the answers to
questions 5 and 6 will also be "No." When this happens you may also see more "Yes"
answers to the last group of questions (7 – 13). This scenario would support an
employment determination.

These four scenarios illustrate only a few combinations of answers that could result from the
use of this Employment Determination Guide, depending on the working relationship a
principal may have with a worker and the type of occupation. The more the pattern of
answers vary from the above four situations, the more difficult it is to interpret them. In
situations 1 and 2, there is a greater chance that the interpretation will be accurate, and they
present the least risk to the business owner of misclassifying the worker. With other
combinations of answers, EDD recommends that business owners complete a DE 1870,
giving a complete description of the working relationship and requesting a ruling from the
Department.
NOTE: Some agent or commission drivers, traveling or city salespeople, homeworkers,
artists, authors, and workers in the construction industry are employees by law even
if they would otherwise be considered independent contractors under common law. If
you are dealing with workers in any of these fields, request Information Sheet:
Statutory Employees (DE 231SE) from the Taxpayer Assistance Center at (888) 7453886 or access EDD’s Web site at www.edd.ca.gov/Payroll_Taxes/.
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SOME EXAMPLES OF INDEPENDENT CONTRACTORS AND
COMMON LAW EMPLOYEES
Independent Contractors

Employees

An attorney or accountant who has his or
her own office, advertises in the yellow
pages of the phone book under "Attorneys"
or "Accountants," bills clients by the hour, is
engaged by the job or paid an annual
retainer, and can hire a substitute to do the
work is an example of an independent
contractor.

An attorney or accountant who is employed
by a firm to handle their legal affairs or
financial records, works in an office at the
firm's place of business, attends meetings
as needed, and the firm bills the clients and
pays the attorney or accountant on a
regular basis is an example of an
employee.

An auto mechanic who has a station
license, a resale license, buys the parts
necessary for the repairs, sets his or her
own prices, collects from the customer,
sets his or her own hours and days of
work, and owns or rents the shop from a
third party is an example of an
independent contractor.

An auto mechanic working in someone's
shop who is paid a percentage of the work
billed to the customer, where the owner of
the shop sets the prices, hours, and days
the shop is open, schedules the work, and
collects from the customers is an example
of an employee.

Dance instructors who select their own
dance routines to teach, locate and rent
their own facilities, provide their own sound
systems, music and clothing, collect fees
from customers, and are free to hire
assistants are examples of independent
contractors.

Dance instructors working in a health club
where the club sets hours of work, the
routines to be taught and pays the
instructors from fees collected from the
customers are examples of employees.

A repairperson who owns or rents a shop,
advertises the services to the public,
furnishes all of the tools, equipment, and
supplies necessary to make repairs, sets
the price for services, and collects from the
customers is an example of an independent
contractor.

A repairperson working in a shop where
the owner sets the prices, the hours and
days the shop is open, and the
repairperson is paid a percentage of the
work done is an example of an employee.

NOTE:

Payroll tax audits conducted by EDD have disclosed misclassified workers in virtually
every type and size of business. However, certain industries seem more prone to
have a higher number of misclassified workers than others. Historically, industries at
higher risk of having misclassified workers include businesses that use:
•
•
•
•

Construction workers
Seasonal workers
Short-term or "casual" workers
Outside salespersons
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Effective January 1, 2001 as amended
Sections 4(A) and 10(C) amended and republished by the Department of Industrial Relations,
effective January 1, 2007, pursuant to AB 1835, Chapter 230, Statutes of 2006

INDUSTRIAL WELFARE COMMISSION
ORDER NO. 4-2001
REGULATING
WAGES, HOURS AND WORKING CONDITIONS IN THE

PROFESSIONAL,TECHNICAL, CLERICAL, MECHANICAL AND SIMILAR OCCUPATIONS
TAKE NOTICE: To employers and representatives of persons working in industries and occupations in the State of California: The
Department of Industrial Relations amends and republishes the minimum wage and meals and lodging credits in the Industrial Welfare

Commission’s Orders as a result of legislation enacted (AB 1835, Ch. 230, Stats of 2006, adding sections 1182.12 and 1182.13 to the
California Labor Code.) The amendments and republishing make no other changes to the IWC’s Orders.

1. APPLICABILITY OF ORDER
This order shall apply to all persons employed in professional, technical, clerical, mechanical, and similar occupations whether paid on
a time, piece rate, commission, or other basis, except that:
(A) Provisions of Sections 3 through 12 shall not apply to persons employed in administrative, executive, or professional capacities.

The following requirements shall apply in determining whether an employee’s duties meet the test to qualify for an exemption from those
sections:
(1) Executive Exemption. A person employed in an executive capacity means any employee:
(a) Whose duties and responsibilities involve the management of the enterprise in which he/she is employed or of a customarily

recognized department or subdivision thereof; and
(b) Who customarily and regularly directs the work of two or more other employees therein; and
(c) Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring or firing
and as to the advancement and promotion or any other change of status of other employees will be given particular weight; and
(d) Who customarily and regularly exercises discretion and independent judgment; and
(e) Who is primarily engaged in duties which meet the test of the exemption. The activities constituting exempt work and nonexempt work shall be construed in the same manner as such items are construed in the following regulations under the Fair Labor Standards
Act effective as of the date of this order: 29 C.F.R. Sections 541.102, 541.104-111, and 541.115-116. Exempt work shall include, for example,

all work that is directly and closely related to exempt work and work which is properly viewed as a means for carrying out exempt functions.
The work actually performed by the employee during the course of the workweek must, first and foremost, be examined and the amount of
time the employee spends on such work, together with the employer’s realistic expectations and the realistic requirements of the job, shall
be considered in determining whether the employee satisfies this requirement.
(f) Such an employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for
full-time employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
(2) Administrative Exemption. A person employed in an administrative capacity means any employee:
(a) Whose duties and responsibilities involve either:
(i) The performance of office or non-manual work directly related to management policies or general business operations

of his/her employer or his/her employer’s customers; or
(ii) The performance of functions in the administration of a school system, or educational establishment or institution, or
of a department or subdivision thereof, in work directly related to the academic instruction or training carried on therein; and
(b) Who customarily and regularly exercises discretion and independent judgment; and
(c) Who regularly and directly assists a proprietor, or an employee employed in a bona fide executive or administrative capacity

(as such terms are defined for purposes of this section); or
(d) Who performs under only general supervision work along specialized or technical lines requiring special training,
experience, or knowledge; or
(e) Who executes under only general supervision special assignments and tasks; and
(f) Who is primarily engaged in duties that meet the test of the exemption. The activities constituting exempt work and nonexempt work shall be construed in the same manner as such terms are construed in the following regulations under the Fair Labor
Standards Act effective as of the date of this order: 29 C.F.R. Sections 541.201-205, 541.207-208, 541.210, and 541.215. Exempt work shall
include, for example, all work that is directly and closely related to exempt work and work which is properly viewed as a means for carrying
out exempt functions. The work actually performed by the employee during the course of the workweek must, first and foremost, be
examined and the amount of time the employee spends on such work, together with the employer’s realistic expectations and the realistic
requirements of the job, shall be considered in determining whether the employee satisfies this requirement.
(g) Such employee must also earn a monthly salary equivalent to no less than two (2) times the state minimum wage for fulltime employment. Full-time employment is defined in Labor Code Section 515(c) as 40 hours per week.
(3) Professional Exemption. A person employed in a professional capacity means any employee who meets all of the following
requirements:
(a) Who is licensed or certified by the State of California and is primarily engaged in the practice of one of the following
recognized professions: law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or
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(b) Who is primarily engaged in an occupation commonly recognized as a learned or artistic profession. For the purposes of
this subsection, “learned or artistic profession” means an employee who is primarily engaged in the performance of:
(i) Work requiring knowledge of an advanced type in a field or science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study, as distinguished from a general academic education and from an apprenticeship,
and from training in the performance of routine mental, manual, or physical processes, or work that is an essential part of or necessarily
incident to any of the above work; or
(ii) Work that is original and creative in character in a recognized field of artistic endeavor (as opposed to work which can
be produced by a person endowed with general manual or intellectual ability and training), and the result of which depends primarily on the

invention, imagination, or talent of the employee or work that is an essential part of or necessarily incident to any of the above work; and
(iii) Whose work is predominantly intellectual and varied in character (as opposed to routine mental, manual, mechanical,
or physical work) and is of such character that the output produced or the result accomplished cannot be standardized in relation to a given

period of time.
(c) Who customarily and regularly exercises discretion and independent judgment in the performance of duties set forth in
subparagraphs (a) and (b).
(d) Who earns a monthly salary equivalent to no less than two (2) times the state minimum wage for full-time employment.
Full-time employment is defined in Labor Code Section 515 (c) as 40 hours per week.
(e) Subparagraph (b) above is intended to be construed in accordance with the following provisions of federal law as they
existed as of the date of this wage order: 29 C.F.R. Sections 541.207, 541.301(a)-(d), 541.302, 541.306, 541.307, 541.308, and 541.310.
(f) Notwithstanding the provisions of this subparagraph, pharmacists employed to engage in the practice of pharmacy, and

registered nurses employed to engage in the practice of nursing, shall not be considered exempt professional employees, nor shall they be
considered exempt from coverage for the purposes of this subparagraph unless they individually meet the criteria established for exemption
as executive or administrative employees.
(g) Subparagraph (f) above shall not apply to the following advanced practice nurses:
(i) Certified nurse midwives who are primarily engaged in performing duties for which certification is required pursuant to
Article 2.5 (commencing with Section 2746) of Chapter 6 of Division 2 of the Business and Professions Code.
(ii) Certified nurse anesthetists who are primarily engaged in performing duties for which certification is required pursuant
to Article 7 (commencing with Section 2825) of Chapter 6 of Division 2 of the Business and Professions Code.

(iii) Certified nurse practitioners who are primarily engaged in performing duties for which certification is required pursuant
to Article 8 (commencing with Section 2834) of Chapter 6 of Division 2 of the Business and Professions Code.
(iv) Nothing in this subparagraph shall exempt the occupations set forth in clauses (i), (ii), and (iii) from meeting the requirements of subsection 1(A)(3)(a)–(d) above.
(h) Except, as provided in subparagraph (i), an employee in the computer software field who is paid on an hourly basis shall

be exempt, if all of the following apply:
(i) The employee is primarily engaged in work that is intellectual or creative and that requires the exercise of discretion
and independent judgment.

(ii) The employee is primarily engaged in duties that consist of one or more of the following:
—The application of systems analysis techniques and procedures, including consulting with users, to determine hardware,
software, or system functional specifications.
—The design, development, documentation, analysis, creation, testing, or modification of computer systems or programs,

including prototypes, based on and related to user or system design specifications.
—The documentation, testing, creation, or modification of computer programs related to the design of software or hardware
for computer operating systems.
(iii) The employee is highly skilled and is proficient in the theoretical and practical application of highly specialized
information to computer systems analysis, programming, and software engineering. A job title shall not be determinative of the

applicability of this exemption.
(iv) The employee’s hourly rate of pay is not less than forty-one dollars ($41.00). The Office of Policy, Research and
Legislation shall adjust this pay rate on October 1 of each year to be effective on January 1 of the following year by an amount equal to
the percentage increase in the California Consumer Price Index for Urban Wage Earners and Clerical Workers.*
(i) The exemption provided in subparagraph (h) does not apply to an employee if any of the following apply:

(i) The employee is a trainee or employee in an entry-level position who is learning to become proficient in the theoretical
and practical application of highly specialized information to computer systems analysis, programming, and software engineering.

(ii) The employee is in a computer-related occupation but has not attained the level of skill and expertise necessary to
work independently and without close supervision.

(iii) The employee is engaged in the operation of computers or in the manufacture, repair, or maintenance of computer
hardware and related equipment.

(iv)
The employee is an engineer, drafter, machinist, or other professional whose work is highly dependent upon or
facilitated by the use of computers and computer software programs and who is skilled in computer-aided design software, including
CAD/CAM, but who is not in a computer systems analysis or programming occupation.
(v) The employee is a writer engaged in writing material, including box labels, product descriptions, documentation,
promotional material, setup and installation instructions, and other similar written information, either for print or for on screen media or who
writes or provides content material intended to be read by customers, subscribers, or visitors to computer-related media such as the World
Wide Web or CD-ROMs.
(vi) The employee is engaged in any of the activities set forth in subparagraph (h) for the purpose of creating imagery for
effects used in the motion picture, television, or theatrical industry.
(B) Except as provided in Sections 1, 2, 4, 10, and 20, the provisions of this order shall not apply to any employees directly employed

* Pursuant to Labor Code section 515.5, subdivision (a)(4), the Office of Policy, Research and Legislation , Department of Industrial
Relations, has adjusted the minimum hourly rate of pay specified in this subdivision to be $49.77, effective January 1, 2007. This hourly
rate of pay is adjusted on October 1 of each year to be effective on January 1, of the following year, and may be obtained at
www.dir.ca.gov/IWC or by mail from the Department of Industrial Relations.
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by the State or any political subdivision thereof, including any city, county, or special district.
(C) The provisions of this order shall not apply to outside salespersons.
(D) The provisions of this order shall not apply to any individual who is the parent, spouse, child, or legally adopted child of the
employer.
(E) The provisions of this order shall not apply to any individual participating in a national service program, such as AmeriCorps,
carried out using assistance provided under Section 12571 of Title 42 of the United States Code. (See Stats. 2000, ch. 365, amending
Labor Code Section 1171.)

2. DEFINITIONS
(A) An “alternative workweek schedule” means any regularly scheduled workweek requiring an employee to work more than eight (8)
hours in a 24-hour period.
(B) “Commission” means the Industrial Welfare Commission of the State of California.
(C) “Division” means the Division of Labor Standards Enforcement of the State of California.
(D) “Emergency” means an unpredictable or unavoidable occurrence at unscheduled intervals requiring immediate action.
(E) “Employ” means to engage, suffer, or permit to work.
(F) “Employee” means any person employed by an employer.
(G) “Employees in the health care industry” means any of the following:
(1) Employees in the health care industry providing patient care; or
(2) Employees in the health care industry working in a clinical or medical department, including pharmacists dispensing
prescriptions in any practice setting; or
(3) Employees in the health care industry working primarily or regularly as a member of a patient care delivery team; or
(4) Licensed veterinarians, registered veterinary technicians and unregistered animal health technicians providing patient care.
(H) “Employer” means any person as defined in Section 18 of the Labor Code, who directly or indirectly, or through an agent or any

other person, employs or exercises control over the wages, hours, or working conditions of any person.
(I) “Health care emergency” consists of an unpredictable or unavoidable occurrence at unscheduled intervals relating to health care
delivery, requiring immediate action.
(J) “Health care industry” is defined as hospitals, skilled nursing facilities, intermediate care and residential care facilities, convalescent

care institutions, home health agencies, clinics operating 24 hours per day, and clinics performing surgery, urgent care, radiology,
anesthesiology, pathology, neurology or dialysis.
(K) “Hours worked” means the time during which an employee is subject to the control of an employer, and includes all the time the
employee is suffered or permitted to work, whether or not required to do so. Within the health care industry, the term “hours worked” means

the time during which an employee is suffered or permitted to work for the employer, whether or not required to do so, as interpreted in
accordance with the provisions of the Fair Labor Standards Act.
(L) “Minor” means, for the purpose of this order, any person under the age of 18 years.
(M) “Outside salesperson” means any person, 18 years of age or over, who customarily and regularly works more than half the working

time away from the employer’s place of business selling tangible or intangible items or obtaining orders or contracts for products, services
or use of facilities.
(N) “Primarily” as used in Section 1, Applicability, means more than one-half the employee’s work time.
(O) “Professional, Technical, Clerical, Mechanical, and Similar Occupations” includes professional, semiprofessional, managerial,

supervisorial, laboratory, research, technical, clerical, office work, and mechanical occupations. Said occupations shall include, but not be
limited to, the following: accountants; agents; appraisers; artists; attendants; audio-visual technicians; bookkeepers; bundlers; billposters;
canvassers; carriers; cashiers; checkers; clerks; collectors; communications and sound technicians; compilers; copy holders; copy readers;
copy writers; computer programmers and operators; demonstrators and display representatives; dispatchers; distributors; door-keepers;

drafters; elevator operators; estimators; editors; graphic arts technicians; guards; guides; hosts; inspectors; installers; instructors; interviewers; investigators; librarians; laboratory workers; machine operators; mechanics; mailers; messengers; medical and dental technicians and
technologists; models; nurses; packagers; photographers; porters and cleaners; process servers; printers; proof readers; salespersons and
sales agents; secretaries; sign erectors; sign painters; social workers; solicitors; statisticians; stenographers; teachers; telephone, radio-

telephone, telegraph and call-out operators; tellers; ticket agents; tracers; typists; vehicle operators; x-ray technicians; their assistants and
other related occupations listed as professional, semiprofessional, technical, clerical, mechanical, and kindred occupations.
(P) “Shift” means designated hours of work by an employee, with a designated beginning time and quitting time.
(Q) “Split shift” means a work schedule, which is interrupted by non-paid non-working periods established by the employer, other than

bona fide rest or meal periods.
(R) “Teaching” means, for the purpose of Section 1 of this order, the profession of teaching under a certificate from the Commission

for Teacher Preparation and Licensing or teaching in an accredited college or university.
(S) “Wages” includes all amounts for labor performed by employees of every description, whether the amount is fixed or ascertained

by the standard of time, task, piece, commission basis, or other method of calculation.
(T) “Workday” and “day” mean any consecutive 24-hour period beginning at the same time each calendar day.
(U) “Workweek” and “week” mean any seven (7) consecutive days, starting with the same calendar day each week. “Workweek” is a
fixed and regularly recurring period of 168 hours, seven (7) consecutive 24-hour periods.

3. HOURS AND DAYS OF WORK
(A) Daily Overtime - General Provisions
(1) The following overtime provisions are applicable to employees 18 years of age or over and to employees 16 or 17 years of age
who are not required by law to attend school and are not otherwise prohibited by law from engaging in the subject work. Such employees
shall not be employed more than eight (8) hours in any workday or more than 40 hours in any workweek unless the employee receives one
and one-half (11/2) times such employee’s regular rate of pay for all hours worked over 40 hours in the workweek. Eight (8) hours of labor
constitutes a day’s work. Employment beyond eight (8) hours in any workday or more than six (6) days in any workweek is permissible
provided the employee is compensated for such overtime at not less than:
(a) One and one-half (11/2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours up to
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and including 12 hours in any workday, and for the first eight (8) hours worked on the seventh (7th) consecutive day of work in a workweek;
and
(b) Double the employee’s regular rate of pay for all hours worked in excess of 12 hours in any workday and for all hours
worked in excess of eight (8) hours on the seventh (7th) consecutive day of work in a workweek.
(c) The overtime rate of compensation required to be paid to a nonexempt full-time salaried employee shall be computed by
using the employee’s regular hourly salary as one-fortieth (1/40) of the employee’s weekly salary.
(B) Alternative Workweek Schedules
(1) No employer shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures

set forth in this wage order, a regularly scheduled alternative workweek schedule of not more than ten (10) hours per day within a 40 hour
workweek without the payment of an overtime rate of compensation. All work performed in any workday beyond the schedule established
by the agreement up to 12 hours a day or beyond 40 hours per week shall be paid at one and one-half (11/2) times the employee’s regular
rate of pay. All work performed in excess of 12 hours per day and any work in excess of eight (8) hours on those days worked beyond the
regularly scheduled number of workdays established by the alternative workweek agreement shall be paid at double the employee’s regular
rate of pay. Any alternative workweek agreement adopted pursuant to this section shall provide for not less than four (4) hours of work in
any shift. Nothing in this section shall prohibit an employer, at the request of the employee, to substitute one day of work for another day
of the same length in the shift provided by the alternative workweek agreement on an occasional basis to meet the personal needs of the

employee without the payment of overtime. No hours paid at either one and one-half (11/2) or double the regular rate of pay shall be included
in determining when 40 hours have been worked for the purpose of computing overtime compensation.
(2) If an employer whose employees have adopted an alternative workweek agreement permitted by this order requires an employee
to work fewer hours than those that are regularly scheduled by the agreement, the employer shall pay the employee overtime compensation
at a rate of one and one-half (11/2) times the employee’s regular rate of pay for all hours worked in excess of eight (8) hours, and double the
employee’s regular rate of pay for all hours worked in excess of 12 hours for the day the employee is required to work the reduced hours.
(3) An employer shall not reduce an employee’s regular rate of hourly pay as a result of the adoption, repeal or nullification of an
alternative workweek schedule.
(4) An employer shall explore any available reasonable alternative means of accommodating the religious belief or observance
of an affected employee that conflicts with an adopted alternative workweek schedule, in the manner provided by subdivision (j) of Section

12940 of the Government Code.
(5) An employer shall make a reasonable effort to find a work schedule not to exceed eight (8) hours in a workday, in order to
accommodate any affected employee who was eligible to vote in an election authorized by this section and who is unable to work the
alternative workweek schedule established as the result of that election.
(6) An employer shall be permitted, but not required, to provide a work schedule not to exceed eight (8) hours in a workday to

accommodate any employee who is hired after the date of the election and who is unable to work the alternative workweek schedule
established by the election.
(7) Arrangements adopted in a secret ballot election held pursuant to this order prior to 1998, or under the rules in effect prior to
1998, and before the performance of the work, shall remain valid after July 1, 2000 provided that the results of the election are reported by

the employer to the Office of Policy, Research and Legislation by January 1, 2001, in accordance with the requirements of subsection (C)
below (Election Procedures). If an employee was voluntarily working an alternative workweek schedule of not more than ten (10) hours a
day as of July 1, 1999, that alternative workweek schedule was based on an individual agreement made after January 1, 1998 between the
employee and employer, and the employee submitted, and the employer approved, a written request on or before May 30, 2000 to continue

the agreement, the employee may continue to work that alternative workweek schedule without payment of an overtime rate of
compensation for the hours provided in the agreement. The employee may revoke his/her voluntary authorization to continue such a
schedule with 30 days written notice to the employer. New arrangements can only be entered into pursuant to the provisions of this section.
Notwithstanding the foregoing, if a health care industry employer implemented a reduced rate for 12-hour shift employees in the last
quarter of 1999 and desires to reimplement a flexible work arrangement that includes 12-hour shifts at straight time for the same work

unit, the employer must pay a base rate to each affected employee in the work unit that is no less than that employee’s base rate in 1999
immediately prior to the date of the rate reduction.
(8) Notwithstanding the above provisions regarding alternative workweek schedules, no employer of employees in the health care
industry shall be deemed to have violated the daily overtime provisions by instituting, pursuant to the election procedures set forth in this
wage order a regularly scheduled alternative workweek schedule that includes workdays exceeding ten (10) hours but not more than 12

hours within a 40 hour workweek without the payment of overtime compensation, provided that:
(a) An employee who works beyond 12 hours in a workday shall be compensated at double the employee’s regular rate of
pay for all hours in excess of 12;
(b) An employee who works in excess of 40 hours in a workweek shall be compensated at one and one-half (11/2) times the

employee’s regular rate of pay for all hours over 40 hours in the workweek;
(c) Any alternative workweek agreement adopted pursuant to this section shall provide for not less than four (4) hours of work
in any shift;
(d) The same overtime standards shall apply to employees who are temporarily assigned to a work unit covered by this
subsection;
(e) Any employer who instituted an alternative workweek schedule pursuant to this subsection shall make a reasonable effort
to find another work assignment for any employee who participated in a valid election prior to 1998 pursuant to the provisions of Wage

Orders 4 and 5 and who is unable to work the alternative workweek schedule established;
(f) An employer engaged in the operation of a licensed hospital or in providing personnel for the operation of a licensed hospital
who institutes, pursuant to a valid order of the Commission, a regularly scheduled alternative workweek that includes no more than three
(3) 12-hour workdays, shall make a reasonable effort to find another work assignment for any employee who participated in the vote which
authorized the schedule and is unable to work the 12-hour shifts. An employer shall not be required to offer a different work assignment to
an employee if such a work assignment is not available or if the employee was hired after the adoption of the 12 hour, three (3) day
alternative workweek schedule.

(9) No employee assigned to work a 12-hour shift established pursuant to this order shall be required to work more than 12 hours
in any 24-hour period unless the chief nursing officer or authorized executive declares that:
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(a) A “health care emergency”, as defined above, exists in this order; and
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(b) All reasonable steps have been taken to provide required staffing; and
(c) Considering overall operational status needs, continued overtime is necessary to provide required staffing.

(10) Provided further that no employee shall be required to work more than 16 hours in a 24-hour period unless by voluntary mutual
agreement of the employee and the employer, and no employee shall work more than 24 consecutive hours until said employee receives
not less than eight (8) consecutive hours off duty immediately following the 24 consecutive hours of work.
(11) Notwithstanding subsection (B)(9) above, an employee may be required to work up to 13 hours in any 24-hour period if the
employee scheduled to relieve the subject employee does not report for duty as scheduled and does not inform the employer more than
two (2) hours in advance of that scheduled shift that he/she will not be appearing for duty as scheduled.
(C) Election Procedures

Election procedures for the adoption and repeal of alternative workweek schedules require the following:
(1) Each proposal for an alternative workweek schedule shall be in the form of a written agreement proposed by the employer.
The proposed agreement must designate a regularly scheduled alternative workweek in which the specified number of work days and work
hours are regularly recurring. The actual days worked within that alternative workweek schedule need not be specified. The employer may
propose a single work schedule that would become the standard schedule for workers in the work unit, or a menu of work schedule options,
from which each employee in the unit would be entitled to choose. If the employer proposes a menu of work schedule options, the employee
may, with the approval of the employer, move from one menu option to another.
(2)
In order to be valid, the proposed alternative workweek schedule must be adopted in a secret ballot election, before the

performance of work, by at least a two-thirds (2/3) vote of the affected employees in the work unit. The election shall be held during
regular working hours at the employees’ work site. For purposes of this subsection, “affected employees in the work unit” may include all
employees in a readily identifiable work unit, such as a division, a department, a job classification, a shift, a separate physical location, or a
recognized subdivision of any such work unit. A work unit may consist of an individual employee as long as the criteria for an identifiable
work unit in this subsection are met.
(3) Prior to the secret ballot vote, any employer who proposed to institute an alternative workweek schedule shall have made a
disclosure in writing to the affected employees, including the effects of the proposed arrangement on the employees’ wages, hours, and
benefits. Such a disclosure shall include meeting(s), duly noticed, held at least 14 days prior to voting, for the specific purpose of discussing the effects of the alternative workweek schedule. An employer shall provide that disclosure in a non-English language, as well as in

English, if at least five (5) percent of the affected employees primarily speak that non-English language. The employer shall mail the written
disclosure to employees who do not attend the meeting. Failure to comply with this paragraph shall make the election null and void.
(4) Any election to establish or repeal an alternative workweek schedule shall be held at the work site of the affected employees.
The employer shall bear the costs of conducting any election held pursuant to this section. Upon a complaint by an affected employee, and
after an investigation by the labor commissioner, the labor commissioner may require the employer to select a neutral third party to conduct

the election.
(5) Any type of alternative workweek schedule that is authorized by the Labor Code may be repealed by the affected employees.
Upon a petition of one-third (1/3) of the affected employees, a new secret ballot election shall be held and a two-thirds (2/3) vote of the
affected employees shall be required to reverse the alternative workweek schedule. The election to repeal the alternative workweek
schedule shall be held not more than 30 days after the petition is submitted to the employer, except that the election shall be held not less

than 12 months after the date that the same group of employees voted in an election held to adopt or repeal an alternative workweek
schedule. However, where an alternative workweek schedule was adopted between October 1, 1999 and October 1, 2000, a new secret
ballot election to repeal the alternative workweek schedule shall not be subject to the 12-month interval between elections. The election
shall take place during regular working hours at the employees’ work site. If the alternative workweek schedule is revoked, the employer

shall comply within 60 days. Upon proper showing of undue hardship, the Division of Labor Standards Enforcement may grant an
extension of time for compliance.
(6) Only secret ballots may be cast by affected employees in the work unit at any election held pursuant to this section. The results

of any election conducted pursuant to this section shall be reported by the employer to the Office of Policy, Research and Legislation
within 30 days after the results are final, and the report of election results shall be a public document. The report shall include the final tally
of the vote, the size of the unit, and the nature of the business of the employer.
(7) Employees affected by a change in the work hours resulting from the adoption of an alternative workweek schedule may not

be required to work those new work hours for at least 30 days after the announcement of the final results of the election.
(8) Employers shall not intimidate or coerce employees to vote either in support of or in opposition to a proposed alternative workweek. No employees shall be discharged or discriminated against for expressing opinions concerning the alternative workweek election or

for opposing or supporting its adoption or repeal. However, nothing in this section shall prohibit an employer from expressing his/her position
concerning that alternative workweek to the affected employees. A violation of this paragraph shall be subject to Labor Code Section 98 et

seq.
(D) The provisions of subsections (A), (B) and (C) above shall not apply to any employee whose earnings exceed one and one-half
(11/2) times the minimum wage if more than half of that employee’s compensation represents commissions.
(E) One and one-half (11/2) times a minor’s regular rate of pay shall be paid for all work over 40 hours in any workweek except minors
16 or 17 years old who are not required by law to attend school and may therefore be employed for the same hours as an adult are subject

to subsection (A) or (B) and (C) above.
(VIOLATIONS OF CHILD LABOR LAWS are subject to civil penalties of from $500 to $10,000 as well as to criminal penalties.

Refer to California Labor Code Sections 1285 to 1312 and 1390 to 1399 for additional restrictions on the employment of minors
and for descriptions of criminal and civil penalties for violation of the child labor laws. Employers should ask school districts about
any required work permits.)
(F) An employee may be employed on seven (7) workdays in one workweek when the total hours of employment during such workweek
do not exceed 30 and the total hours of employment in any one workday thereof do not exceed six (6).
(G) If a meal period occurs on a shift beginning or ending at or between the hours of 10 p.m. and 6 a.m., facilities shall be available
for securing hot food and drink or for heating food or drink, and a suitable sheltered place shall be provided in which to consume such food
or drink.
(H) The provisions of Labor Code Sections 551 and 552 regarding one (1) day’s rest in seven (7) shall not be construed to prevent an

accumulation of days of rest when the nature of the employment reasonably requires the employee to work seven (7) or more consecutive
days; provided, however, that in each calendar month, the employee shall receive the equivalent of one (1) day’s rest in seven (7).
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(I) Except as provided in subsections (E), (H) and (L), this section shall not apply to any employee covered by a valid collective bar-

gaining agreement if the agreement expressly provides for the wages, hours of work, and working conditions of the employees, and if the
agreement provides premium wage rates for all overtime hours worked and a regular hourly rate of pay for those employees of not less than
30 percent more than the state minimum wage.
(J) Notwithstanding subsection (I) above, where the employer and a labor organization representing employees of the employer have
entered into a valid collective bargaining agreement pertaining to the hours of work of the employees, the requirement regarding the
equivalent of one (1) day’s rest in seven (7) (see subsection (H) above) shall apply, unless the agreement expressly provides otherwise.
(K) The provisions of this section are not applicable to employees whose hours of service are regulated by:
(1) The United States Department of Transportation Code of Federal Regulations, Title 49, Sections 395.1 to 395.13, Hours of
Service of Drivers; or
(2) Title 13 of the California Code of Regulations, subchapter 6.5, Section 1200 and following sections, regulating hours of

drivers.
(L) No employee shall be terminated or otherwise disciplined for refusing to work more than 72 hours in any workweek, except in an
emergency as defined in Section 2(D).
(M) If an employer approves a written request of an employee to make up work time that is or would be lost as a result of a personal
obligation of the employee, the hours of that makeup work time, if performed in the same workweek in which the work time was lost, may
not be counted toward computing the total number of hours worked in a day for purposes of the overtime requirements, except for hours
in excess of 11 hours of work in one (1) day or 40 hours of work in one (1) workweek. If an employee knows in advance that he/she will be

requesting makeup time for a personal obligation that will recur at a fixed time over a succession of weeks, the employee may request to
make up work time for up to four (4) weeks in advance; provided, however, that the makeup work must be performed in the same week that
the work time was lost. An employee shall provide a signed written request for each occasion that the employee makes a request to make
up work time pursuant to this subsection. While an employer may inform an employee of this makeup time option, the employer is prohibited
from encouraging or otherwise soliciting an employee to request the employer’s approval to take personal time off and make up the work
hours within the same workweek pursuant to this subsection.

4. MINIMUM WAGES
(A) Every employer shall pay to each employee wages not less than seven dollars and fifty cents ($7.50) per hour for all hours worked,
effective January 1, 2007, and not less than eight dollars ($8.00) per hour for all hours worked, effective January 1, 2008, except:
LEARNERS. Employees during their first 160 hours of employment in occupations in which they have no previous similar or related
experience, may be paid not less than 85 percent of the minimum wage rounded to the nearest nickel.
(B) Every employer shall pay to each employee, on the established payday for the period involved, not less than the applicable minimum

wage for all hours worked in the payroll period, whether the remuneration is measured by time, piece, commission, or otherwise.
(C) When an employee works a split shift, one (1) hour’s pay at the minimum wage shall be paid in addition to the minimum wage for
that workday, except when the employee resides at the place of employment.
(D) The provisions of this section shall not apply to apprentices regularly indentured under the State Division of Apprenticeship

Standards.

5. REPORTING TIME PAY
(A) Each workday an employee is required to report for work and does report, but is not put to work or is furnished less than half said
employee’s usual or scheduled day’s work, the employee shall be paid for half the usual or scheduled day’s work, but in no event for less
than two (2) hours nor more than four (4) hours, at the employee’s regular rate of pay, which shall not be less than the minimum wage.
(B) If an employee is required to report for work a second time in any one workday and is furnished less than two (2) hours of work on

the second reporting, said employee shall be paid for two (2) hours at the employee’s regular rate of pay, which shall not be less than the
minimum wage.
(C) The foregoing reporting time pay provisions are not applicable when:
(1) Operations cannot commence or continue due to threats to employees or property; or when recommended by civil authorities;
or
(2) Public utilities fail to supply electricity, water, or gas, or there is a failure in the public utilities, or sewer system; or
(3) The interruption of work is caused by an Act of God or other cause not within the employer’s control.
(D) This section shall not apply to an employee on paid standby status who is called to perform assigned work at a time other than the

employee’s scheduled reporting time.

6. LICENSES FOR DISABLED WORKERS
(A) A license may be issued by the Division authorizing employment of a person whose earning capacity is impaired by physical disability

or mental deficiency at less than the minimum wage. Such licenses shall be granted only upon joint application of employer and employee
and employee’s representative if any.
(B) A special license may be issued to a nonprofit organization such as a sheltered workshop or rehabilitation facility fixing special
minimum rates to enable the employment of such persons without requiring individual licenses of such employees.
(C) All such licenses and special licenses shall be renewed on a yearly basis or more frequently at the discretion of the Division. (See
California Labor Code, Sections 1191 and 1191.5)

7. RECORDS
(A) Every employer shall keep accurate information with respect to each employee including the following:
(1) Full name, home address, occupation and social security number.
(2) Birth date, if under 18 years, and designation as a minor.
(3) Time records showing when the employee begins and ends each work period. Meal periods, split shift intervals and total daily

hours worked shall also be recorded. Meal periods during which operations cease and authorized rest periods need not be recorded.
(4) Total wages paid each payroll period, including value of board, lodging, or other compensation actually furnished to the
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employee.
(5) Total hours worked in the payroll period and applicable rates of pay. This information shall be made readily available to the

employee upon reasonable request.
(6) When a piece rate or incentive plan is in operation, piece rates or an explanation of the incentive plan formula shall be provided
to employees. An accurate production record shall be maintained by the employer.
(B) Every employer shall semimonthly or at the time of each payment of wages furnish each employee, either as a detachable part of
the check, draft, or voucher paying the employee’s wages, or separately, an itemized statement in writing showing: (1) all deductions; (2) the
inclusive dates of the period for which the employee is paid; (3) the name of the employee or the employee’s social security number; and
(4) the name of the employer, provided all deductions made on written orders of the employee may be aggregated and shown as one
item.
(C) All required records shall be in the English language and in ink or other indelible form, properly dated, showing month, day and

year, and shall be kept on file by the employer for at least three years at the place of employment or at a central location within the State of
California. An employee’s records shall be available for inspection by the employee upon reasonable request.
(D) Clocks shall be provided in all major work areas or within reasonable distance thereto insofar as practicable.

8. CASH SHORTAGE AND BREAKAGE
No employer shall make any deduction from the wage or require any reimbursement from an employee for any cash shortage, breakage, or loss of equipment, unless it can be shown that the shortage, breakage, or loss is caused by a dishonest or willful act, or by the gross
negligence of the employee.

9. UNIFORMS AND EQUIPMENT
(A) When uniforms are required by the employer to be worn by the employee as a condition of employment, such uniforms shall be
provided and maintained by the employer. The term “uniform” includes wearing apparel and accessories of distinctive design or color.
NOTE: This section shall not apply to protective apparel regulated by the Occupational Safety and Health Standards Board.
(B) When tools or equipment are required by the employer or are necessary to the performance of a job, such tools and equipment shall
be provided and maintained by the employer, except that an employee whose wages are at least two (2) times the minimum wage provided

herein may be required to provide and maintain hand tools and equipment customarily required by the trade or craft. This subsection (B)
shall not apply to apprentices regularly indentured under the State Division of Apprenticeship Standards.
NOTE: This section shall not apply to protective equipment and safety devices on tools regulated by the Occupational Safety and
Health Standards Board.
(C) A reasonable deposit may be required as security for the return of the items furnished by the employer under provisions of

subsections (A) and (B) of this section upon issuance of a receipt to the employee for such deposit. Such deposits shall be made pursuant to
Section 400 and following of the Labor Code or an employer with the prior written authorization of the employee may deduct from the
employee’s last check the cost of an item furnished pursuant to (A) and (B) above in the event said item is not returned. No deduction shall be
made at any time for normal wear and tear. All items furnished by the employer shall be returned by the employee upon completion of the

job.

10. MEALS AND LODGING
(A) “Meal” means an adequate, well-balanced serving of a variety of wholesome, nutritious foods.
(B) “Lodging” means living accommodations available to the employee for full-time occupancy which are adequate, decent, and sanitary

according to usual and customary standards. Employees shall not be required to share a bed.
(C) Meals or lodging may not be credited against the minimum wage without a voluntary written agreement between the employer and
the employee. When credit for meals or lodging is used to meet part of the employer’s minimum wage obligation, the amounts so credited

may not be more than the following:
Effective
January 1, 2007

Effective
January 1, 2008

Room occupied alone ....................................................

$35.27 per week

$37.63 per week

Room shared .................................................................

$29.11 per week

$31.06 per week

Apartment—two-thirds (2/3) of the ordinary rental value,
and in no event more than .............................................

$423.51 per month

$451.89 per month

Where a couple are both employed by the employer, twothirds (2/3) of the ordinary rental value, and in
no event more than ........................................................

$626.49 per month

$668.46 per month

$2.72
$3.72
$5.00

$2.90
$3.97
$5.34

Lodging:

Meals:
Breakfast .........................................................................
Lunch...............................................................................
Dinner ..............................................................................

(D) Meals evaluated as part of the minimum wage must be bona fide meals consistent with the employee’s work shift. Deductions shall
not be made for meals not received or lodging not used.
(E) If, as a condition of employment, the employee must live at the place of employment or occupy quarters owned or under the control
of the employer, then the employer may not charge rent in excess of the values listed herein.
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11. MEAL PERIODS
(A) No employer shall employ any person for a work period of more than five (5) hours without a meal period of not less than 30
minutes, except that when a work period of not more than six (6) hours will complete the day’s work the meal period may be waived by

mutual consent of the employer and the employee. Unless the employee is relieved of all duty during a 30 minute meal period, the meal
period shall be considered an “on duty” meal period and counted as time worked. An “on duty” meal period shall be permitted only when
the nature of the work prevents an employee from being relieved of all duty and when by written agreement between the parties an on-thejob paid meal period is agreed to. The written agreement shall state that the employee may, in writing, revoke the agreement at any time.
(B) If an employer fails to provide an employee a meal period in accordance with the applicable provisions of this order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the meal period is not
provided.
(C) In all places of employment where employees are required to eat on the premises, a suitable place for that purpose shall be

designated.
(D) Notwithstanding any other provision of this order, employees in the health care industry who work shifts in excess of eight (8) total
hours in a workday may voluntarily waive their right to one of their two meal periods. In order to be valid, any such waiver must be
documented in a written agreement that is voluntarily signed by both the employee and the employer. The employee may revoke the
waiver at any time by providing the employer at least one (1) day’s written notice. The employee shall be fully compensated for all working
time, including any on-the-job meal period, while such a waiver is in effect.

12. REST PERIODS
(A) Every employer shall authorize and permit all employees to take rest periods, which insofar as practicable shall be in the middle of each work
period. The authorized rest period time shall be based on the total hours worked daily at the rate of ten (10) minutes net rest time per four (4) hours
or major fraction thereof. However, a rest period need not be authorized for employees whose total daily work time is less than three and one-half
(31/2) hours. Authorized rest period time shall be counted as hours worked for which there shall be no deduction from wages.

(B) If an employer fails to provide an employee a rest period in accordance with the applicable provisions of this order, the employer
shall pay the employee one (1) hour of pay at the employee’s regular rate of compensation for each workday that the rest period is not

provided.

13. CHANGE ROOMS AND RESTING FACILITIES
(A) Employers shall provide suitable lockers, closets, or equivalent for the safekeeping of employees’ outer clothing during working

hours, and when required, for their work clothing during non-working hours. When the occupation requires a change of clothing, change
rooms or equivalent space shall be provided in order that employees may change their clothing in reasonable privacy and comfort. These
rooms or spaces may be adjacent to but shall be separate from toilet rooms and shall be kept clean.
NOTE: This section shall not apply to change rooms and storage facilities regulated by the Occupational Safety and Health Standards

Board.
(B) Suitable resting facilities shall be provided in an area separate from the toilet rooms and shall be available to employees during
work hours.

14. SEATS
(A) All working employees shall be provided with suitable seats when the nature of the work reasonably permits the use of seats.
(B) When employees are not engaged in the active duties of their employment and the nature of the work requires standing, an adequate
number of suitable seats shall be placed in reasonable proximity to the work area and employees shall be permitted to use such seats when
it does not interfere with the performance of their duties.

15. TEMPERATURE
(A) The temperature maintained in each work area shall provide reasonable comfort consistent with industry-wide standards for the
nature of the process and the work performed.
(B) If excessive heat or humidity is created by the work process, the employer shall take all feasible means to reduce such excessive

heat or humidity to a degree providing reasonable comfort. Where the nature of the employment requires a temperature of less than 60° F.,
a heated room shall be provided to which employees may retire for warmth, and such room shall be maintained at not less than 68°.
(C) A temperature of not less than 68° shall be maintained in the toilet rooms, resting rooms, and change rooms during hours of use.
(D) Federal and State energy guidelines shall prevail over any conflicting provision of this section.

16. ELEVATORS
Adequate elevator, escalator or similar service consistent with industry-wide standards for the nature of the process and the work
performed shall be provided when employees are employed four floors or more above or below ground level.

17. EXEMPTIONS
If, in the opinion of the Division after due investigation, it is found that the enforcement of any provision contained in Section 7, Records;

Section 12, Rest Periods; Section 13, Change Rooms and Resting Facilities; Section 14, Seats; Section 15, Temperature; or Section 16,
Elevators, would not materially affect the welfare or comfort of employees and would work an undue hardship on the employer, exemption
may be made at the discretion of the Division. Such exemptions shall be in writing to be effective and may be revoked after reasonable
notice is given in writing. Application for exemption shall be made by the employer or by the employee and/or the employee’s
representative to the Division in writing. A copy of the application shall be posted at the place of employment at the time the application
is filed with the Division.

18. FILING REPORTS
(See California Labor Code, Section 1174(a))
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19. INSPECTION
(See California Labor Code, Section 1174)

20. PENALTIES
(See California Labor Code, Section 1199)
(A) In addition to any other civil penalties provided by law, any employer or any other person acting on behalf of the employer who

violates, or causes to be violated, the provisions of this order, shall be subject to the civil penalty of:
(1) Initial Violation — $50.00 for each underpaid employee for each pay period during which the employee was underpaid in addition
to the amount which is sufficient to recover unpaid wages.
(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period during which the employee was underpaid in
addition to an amount which is sufficient to recover unpaid wages.
(3) The affected employee shall receive payment of all wages recovered.
(B) The labor commissioner may also issue citations pursuant to California Labor Code Section 1197.1 for non-payment of wages for
overtime work in violation of this order.

21. SEPARABILITY
If the application of any provision of this order, or any section, subsection, subdivision, sentence, clause, phrase, word, or portion of this
order should be held invalid or unconstitutional or unauthorized or prohibited by statute, the remaining provisions thereof shall not be affected
thereby, but shall continue to be given full force and effect as if the part so held invalid or unconstitutional had not been included herein.

22. POSTING OF ORDER
Every employer shall keep a copy of this order posted in an area frequented by employees where it may be easily read during the
workday. Where the location of work or other conditions make this impractical, every employer shall keep a copy of this order and make it
available to every employee upon request.

QUESTIONS ABOUT ENFORCEMENT of the Industrial
Welfare Commission orders and reports of violations should be
directed to the Division of Labor Standards Enforcement. A listing of
the DLSE offices is on the back of this wage order. Look in the white
pages of your telephone directory under CALIFORNIA, State of,
Industrial Relations for the address and telephone number of the
office nearest you. The Division has offices in the following cities:
Bakersfield, El Centro, Fresno, Long Beach, Los Angeles, Oakland,
Redding, Sacramento, Salinas, San Bernardino, San Diego, San
Francisco, San Jose, Santa Ana, Santa Barbara, Santa Rosa,
Stockton, Van Nuys.
SUMMARIES IN OTHER LANGUAGES
The Department of Industrial Relations will make summaries of wage
and hour requirements in this Order available in Spanish, Chinese
and certain other languages when it is feasible to do so. Mail your
request for such summaries to the Department at:
P.O. box 420603, San Francisco, CA 94142-0603.

RESUMEN EN OTROS IDIOMAS
El Departamento de Relaciones Industriales confeccionara un resumen sobre los requisitos de salario y horario de esta Disposicion
en español, chino y algunos otros idiomas cuando sea posible
hacerlo. Envie por correo su pedido por dichos resumenes al Departamento a: P.O. box 420603, San Francisco, CA 94142-0603.

Department of Industrial Relations
P.O. box 420603
San Francisco, CA 94142-0603
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All complaints are handled confidentially. For further information or to file your complaints, contact the State of California at the following department offices:
Division of Labor Standards Enforcement (DLSE)

BAKERSFIELD
Division of Labor Standards Enforcement
7718 Meany Ave.
Bakersfield, CA 93308
661-587-3060

REDDING
Division of Labor Standards Enforcement
2115 Civic Center Drive, Room 17
Redding, CA 96001
530-225-2655

SAN JOSE
Division of Labor Standards Enforcement
100 Paseo De San Antonio, Room 120
San Jose, CA 95113
408-277-1266

EL CENTRO
Division of Labor Standards Enforcement
1550 W. Main St.
El Centro, CA 92643
760-353-0607

SACRAMENTO
Division of Labor Standards Enforcement
2031 Howe Ave, Suite 100
Sacramento, CA 95825
916-263-1811

SANTA ANA
Division of Labor Standards Enforcement
605 West Santa Ana Blvd., Bldg. 28, Room 625
Santa Ana, CA 92701
714-558-4910

FRESNO
Division of Labor Standards Enforcement
770 E. Shaw Ave., Suite 222
Fresno, CA 93710
559-244-5340

SALINAS
Division of Labor Standards Enforcement
1870 N. Main Street, Suite 150
Salinas, CA 93906
831-443-3041

SANTA BARBARA
Division of Labor Standards Enforcement
411 E. Canon Perdido, Room 3
Santa Barbara, CA 93101
805-568-1222

LONG BEACH
Division of Labor Standards Enforcement
300 Oceangate, 3rd Floor
Long Beach, CA 90802
562-590-5048

SAN BERNARDINO
Division of Labor Standards Enforcement
464 West 4th Street, Room 348
San Bernardino, CA 92401
909-383-4334

LOS ANGELES
Division of Labor Standards Enforcement
320 W. Fourth St., Suite 450
Los Angeles, CA 90013
213-620-6330

SAN DIEGO
Division of Labor Standards Enforcement
7575 Metropolitan, Room 210
San Diego, CA 92108
619-220-5451

OAKLAND
Division of Labor Standards Enforcement
1515 Clay Street, Room 801
Oakland, CA 94612
510-622-3273

SAN FRANCISCO
Division of Labor Standards Enforcement
455 Golden Gate Ave. 10th Floor
San Francisco, CA 94102
415-703-5300

SANTA ROSA
Division of Labor Standards Enforcement
50 “D” Street, Suite 360
Santa Rosa, CA 95404
707-576-2362

STOCKTON
Division of Labor Standards Enforcement
31 E. Channel Street, Room 317
Stockton, CA 95202
209-948-7771

VAN NUYS
Division of Labor Standards Enforcement
6150 Van Nuys Boulevard, Room 206
Van Nuys, CA 91401
818-901-5315

SAN FRANCISCO – HEADQUARTERS
Division of Labor Standards Enforcement
455 Golden Gate Ave. 9th Floor
San Francisco, CA 94102
415-703-4810

EMPLOYERS:

Do not send copies of your alternative workweek
election ballots or election procedures.

Prevailing Wage Hotline (415) 703-4774

Only the results of the alternative workweek election
shall be mailed to:

Department of Industrial Relations
Office of Policy, Research and Legislation
P.O. Box 420603
San Francisco, CA 94142-0603
(415) 703-4780
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Douglas M. Wade
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T 714.453.9144
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The materials contained herein are for informational purposes only and not for the purpose of providing legal
advice. For advice about a particular problem or situation, please contact an attorney.
Brinker Restaurant Corporation vs. Superior Court – A Game Changer
Hailed as a victory by both the Plaintiff and Defense bars, the April 12, 2012 California
Supreme Court decision in Brinker Restaurant Corporation vs. Superior Court (Hohnbaum) 2012
Cal. LEXIS 3149 represents the most significant interpretation of California employment
law in a decade. The decision clarifies the laws relating to class action certification as well as
employers’ obligations to provide hourly employees with meal and rest breaks.
The Facts
Brinker Restaurant Corporation (“Brinker”) is the owner operator of a host of restaurant
chains including Chili's Grill & Bar, Maggiano's Little Italy, and previously owned and
operated Romano's Macaroni Grill, Corner Bakery Cafe, Cozymel's Mexican Grill, and On
the Border Mexican Grill & Cantina. Claiming that Brinker failed to provide meal and rest
breaks, five Brinker employees (including Adam Hohnbaum) sued Brinker on behalf of
themselves and all other allegedly similarly situated hourly employees seeking allegedly
unpaid wages, compensation and premium pay.
At the trial level, Brinker attacked the lawsuit claiming that class certification was
inappropriate as the class was too diverse i.e. cooks, stewards, buspersons, wait staff, host
staff, and all other hourly employees who staff the restaurants are not sufficiently similar to
support identical claims for meal and rest break violations. The trial Court disagreed and
permitted the class action to go forward. Brinker appealed. The Court of Appeal reversed,
and Hohnbaum appealed to the State Supreme Court.
The State Supreme Court took three years before issuing a 63-page unanimous decision
which finally provides guidance as to when meal and rest break based class action lawsuits
can be brought and details what employers must do to ensure that nonexempt employees
take scheduled meal and rest breaks.
Meal Breaks:
Following applicable California law, employers must provide nonexempt hourly
employees with an unpaid meal break for every five (5) hours of scheduled work. Brinker
confirms that while employers must schedule their employee’s meal breaks, they do not need
to ensure that the breaks are being taken.
However, employers must relieve employees of all job related duties during scheduled
breaks, and permit employees to use their breaks for whatever purpose desired by the
employee, including leaving the employer’s facilities. Employees are not permitted to
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voluntarily work through their scheduled meal breaks, unless they have voluntarily signed a
written waiver prior to the break.
Should an employee work during a meal break, that employee must be paid for the time
spent working at their regular rate. Daily and weekly overtime rules also apply and
unscheduled work during a break is counted towards daily and weekly overtime calculations.
Should an employer fail to pay the employee for work performed during a meal break,
the employer will be labile for premium pay (one hour of pay at the employee’s regular rate
per day in addition to compensation received for the work performed).
Also, the State Supreme Court strongly suggests that meal breaks be scheduled towards
the middle of the employee’s shift with rest breaks scheduled before and after the meal
break. However, the State Supreme Court noted that employers are not prohibited from
scheduling an early meal break (a.k.a “early lunching” or scheduling a meal break before a
rest break) if “other factors render such scheduling impracticable.”
Rest Breaks
Following applicable California law, employers must provide all nonexempt employees
with paid ten (10) minute rest breaks for every four (4) hours of work or major fraction thereof.
The Brinker Court has interpreted the phrase “or major fraction thereof” to mean that:
•

No rest breaks are required when an employee works only three and one half (3 ½)
hours or less in a workday.

•

When employees work more than three and one half (3 ½) and six (6) or less hours,
employers must provide a paid ten (10) minute rest break.

•

When employees work more than six (6) hours and ten (10) or fewer hours, the
employer must provide a second paid ten (10) minute rest break.

•

Employees working more than ten (10) and fourteen (14) or fewer hours, employers
must provide a third paid ten (10) minute rest break.

Recommendations
Although Brinker can be interpreted as victory for employers, California’s employers are
not yet out of the woods. To avoid future class action (and meal and rest break claims)
employers must:
1. Immediately review and update their existing written meal and rest break policies and
practices to ensure full compliance with Brinker.
2. Document each meal break taken and regularly confirm in writing that employees are
accurately reporting the time worked and that they have in fact taken each scheduled
meal and rest break.
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3. Adopt continuous training of employees and supervisors to ensure compliance with
Brinker.
Should you have questions concerning your businesses’ existing meal and rest break
policies or about the application of the Brinker decision to your business, please contact
Doug Wade at (714) 453-9144 or email doug@dmwadelaw.com.
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The Bottom Line… Obamacare
(Patient Protection and Affordable Care Act)
Issue No. 1 • Delaying Raising Premiums
Welcome to the first issue of a seven

FACT OR MYTH ISSUE 1: THE INSURANCE PERSPECTIVE - PRESENTED BY
ROBERT F. WARD, CEO EFFICIENCY INSURANCE SOLUTIONS

part series on various aspects of the
Affordable Care Act (“Obamacare”)
and how it will affect you and your
business. We hope this will give you
the information needed to make
informed decisions when it comes to
2014 and the changes in the
Healthcare field. This is brought to
you from an Insurance point of view,
as well as any implications as it
relates to Business Law and/or

I have heard that my healthcare rates will be going up by thirty percent (30% or
more) next year. Is this true? What can I do to avoid the increase?
It is true that some industry experts are predicting a significant rate increase
(30% or more) as a result of the changes being made by the Affordable Care
Act. The rate increase will kick in on your renewal date (i.e. when your
insurance policy renews for another year).
What’s the cause of these rising premiums and what can I do about it?
First let’s look at the three key causes of the increase.There are many changes
that go into effect 1-1-2014 that have insurance carriers and industry experts
predicting that some market sectors will experience “sticker shock” when they
open their insurance bills.
1. Beginning January 1, 2014… a provision in Obamacare would require
insurance carriers that earn $50 million in profit or more, to pay their
allocated share of a new $60.1 billion non-deductible annual tax. Less
profitable firms will have their portion of the tax phased in between 2014
and 2018.

Business Tax; if applicable.
2. Beginning January 1, 2014… a new $8 billion sales tax on all health insurance
policies will be imposed and will increase to $14.3 billion by 2018. The CBO
estimates that each insured policy will see a 2.3% rate increase to cover this
tax. Carriers are already sending out notices to employers and individual
policyholders.

If you are interested in learning

3. Beginning January 1, 2014… all individual policies will be a guarantee issue.
Regardless of pre-existing conditions, carriers will no longer be able to deny
applicants insurance if they enroll at the proper time. Despite the new
mandate to purchase coverage, many experts predict that the carriers will
experience higher claims than premiums collected on the newly insured.

more about whether this strategy is
right for your company, along with
how it will impact your employees
and your bottom line, please
contact Robert F. Ward at
RWard@800eis.com or by calling
949-485-5297.

What can I do to minimize the impact?
Many carriers are offering an unprecedented strategy to their group clients by
allowing them to move their plan anniversary date. For example, let’s assume
that your plan anniversary date is July. Many carriers are allowing their clients
to renew in July, but then also move their plan anniversary to December 1,
2013, thus extending the 2014 increase to December 1, 2014. At the same
time, some carriers will extend a 2-year rate guarantee, effectively delaying the
increase to December of 2015.
Certainly this strategy does not help you avoid the expected premium
increases of 2014. It only helps you delay them to a further date.

	
  

The Bottom Line… Obamacare
(Patient Protection and Affordable Care Act)
Issue No. 2 • Calculating and Classifying Full Time Employees
Welcome to the second issue on
various aspects of the Affordable
Care Act (“Obamacare”) and how it
will affect you and your business.
We hope this will give you the
information needed to make
informed decisions when it comes to
2014 and the changes in the
Healthcare field. This is brought to
you from an Insurance point of view,
as well as any implications as it
relates to Employment/Business Law
and/or Business Tax; if applicable.
If you are interested in learning
how to calculate your full time
employee equivalent, please contact
Robert F. Ward at
RWard@800eis.com
or 949-485-5297
If you are interested in learning
about proper employee
classification, please contact
Douglas M. Wade, Esq. at
doug@dmwadelaw.com
or 714-453-9144

If you missed any of our past issues and
would like a copy emailed to you, contact
RWard@800eis.com
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FACT OR MYTH ISSUE 2: THE LEGAL PERSPECTIVE - PRESENTED BY
DOUGLAS M.WADE, ESQ. LAW OFFICES OF DOUGLAS M.WADE, PLC
Contributing Authors: Hani Sharestan, CPA,Wright Ford Young & Co.
Robert F. Ward (0D63218), CEO, Efficiency Insurance Solutions, Inc. (0G78235)
I have heard that Obamacare doesn’t apply to employers with less than
50 employees. Is this correct?
No. It is not. How Obamacare affects employers depends upon the number of
“full time equivalent employees” (“FTE”) it has working for it. An employer’s
FTE is calculated by adding the number of employees working 30 or more
hours per week with the number of full time equivalent employees (i.e. the
aggregate of all hours worked in a month by all employees working less than
30 hours per month divided by 120).
Employers with 50 or more FTE must provide employees with a qualifying plan
of health insurance or pay penalties; new hires must be provided with employer
provided health insurance within 90 days of starting their employment. In July
2013, employer related penalties for not providing medical insurance were
delayed from January 1, 2014 to January 1, 2015.
I have heard that employers can avoid having to provide health insurance
for its employees, or paying the penalties, by reclassifying employees as
independent contractors. Is this correct?
Reclassifying employees as independent contractors is not recommended for
most employers. However, with proper planning and consultation with an
employment attorney, it might be possible for some employers to reclassify
some employees as independent contractors and reduce the FTE employee
count below 50. However, any such reclassification will be highly scrutinized by
the IRS, US Equal Opportunity Commission, the California Franchise Tax Board
and Division of Labor Standards Enforcement.
The penalties for misclassifying employees as independent contractors are
severe. In addition to the unpaid withholdings (FICA, FUCA, etc.), federal
penalties include:
• An additional 1.5% of the gross paid wages
• 20% of the gross unpaid FICA withholdings
If the misclassification is found to be “willful” (i.e. intentional), the federal
penalties double to 3% of the gross paid wages and 40% for the gross unpaid
FICA withholdings.
California imposes additional sanctions, including:
• Fines between $5,000 to $25,000 for each misclassified employee
• Requiring employers to reimburse misclassified employees for all fees and
deductions wrongfully taken from their pay
• Wearing a scarlet letter – requiring businesses to prominently post notices at
their workplace(s) and on their website(s) advising the public that the
business “has committed a serious violation of law by engaging in willful
misclassification of employees.”

	
  

The Bottom Line… Obamacare
(Patient Protection and Affordable Care Act)
Issue No. 3 • Offering Health Insurance In 2015 Is Not Enough
Welcome to the third issue on
various aspects of the Affordable
Care Act (“Obamacare”) and how it
will affect you and your business.
We hope this will give you the
information needed to make
informed decisions when it comes to
2014 and the changes in the
Healthcare field. This is brought to
you from an Insurance point of view,
as well as any implications as it
relates to Business Law and/or
Business Tax; if applicable.
If you are interested in learning
more about implementing a proper
plan design that keeps your
company Obamacare compliant,
please contact
Robert F. Ward at
RWard@800eis.com
or 949-485-5297

FACT OR MYTH ISSUE 3: THE INSURANCE PERSPECTIVE - PRESENTED BY
ROBERT F. WARD (0D63218), CEO, EFFICIENCY INSURANCE SOLUTIONS,
INC. (0G78235)
Being an employer, as long as I offer health insurance when the employer
mandate goes into effect in 2015, I will avoid penalties. – FALSE!
If your full-time employee count is over 50 on January 1, 2015, you will be
required to offer your employees health insurance or face tax penalties. For
the formula to determine your full-time count, see Issue 2 of this series or
email RWard@800eis.com. For the tax penalties, see Issue 4 which will be
released in September 2013.
However, simply offering health insurance is not enough to avoid penalties. In
fact, if you do not implement the right plan design, or you charge your
employees too much for their health insurance, you could find yourself
PAYING BOTH, the premiums AND tax penalties! – Don’t let this happen
to you!
To avoid penalties, employers must (1) offer health insurance to all employees,
which (2) meets the minimum level of coverage as required by Obamacare.
Currently, the minimum acceptable level is an insurance plan which has an
actuarial value of 60%. In layman’s terms, the plan must cover at least 60% of
the employee’s actual medical expense, and cover:
a. Ambulatory patient services
b. Emergency services
c. Hospitalization
d. Maternity and newborn care
e. Mental health and substance use disorder services, including behavioral
health treatment
f. Prescription drugs
g. Rehabilitative services and devices
h. Laboratory services
i. Preventive and wellness services and chronic disease management
j. Pediatric services, including oral and vision care
Employers can expect that the minimum amount of coverage will change and
increase over time.

If you missed any of our past issues and
would like a copy emailed to you, contact
RWard@800eis.com
Past Issues:
Issue 1 • Delaying Raising Premiums
Issue 2 • Calculating and Classifying
Full-Time Employees

As an employer you will want to make sure that you work with your health
insurance agent to ensure that the plan you are offering, and continue to offer,
meets the minimum actuarial value for each plan year. Offering a plan that
does not meet this value will result in penalties. Thus, you will pay the cost of the
insurance and the penalty for not being in compliance.
Also, (3) the cost of health insurance premium to the employee (excluding
dependent cost) must not exceed 9.5% of the employee’s annual income. If the
cost does exceed 9.5%, the employer will be subject to tax penalties, in
addition to the cost of insurance.
In summary, in 2015, an employer that is determined to have 50 or more fulltime employees must offer their employees’ health insurance that meets a
minimum benefit standard and costs the employee less than 9.5% of their
annual income via his employer. Failure to meet any one of these standards
will result in a tax penalty to the employer, in addition to any cost of insurance
the employer has paid.

	
  

The Bottom Line… Obamacare
(Patient Protection and Affordable Care Act)
Special Issue • Mandatory Employer “Marketplace Notification”
This is a SPECIAL ISSUE in our series
on various aspects of the Affordable
Care Act (“Obamacare”) and how it
will affect you and your business. We
hope this will give you the information
needed to make informed decisions
when it comes to 2014 and the changes
in the Healthcare field. This is brought
to you from an Insurance point of view,
as well as any implications as it relates
to Business Law and/or Business Tax;
if applicable.
If you need legal advice on drafting
this notice, please contact
Douglas M. Wade, Esq. at
doug@dmwadelaw.com
or 714-453-9144
If you need assistance in completing
the data about your current health plan
in this notice, please contact
Robert F. Ward at RWard@800eis.com
or 949-485-5297
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The materials contained herein are for information
purposes only and not for the purpose of providing
legal advice. For advice about a particular problem or
situation, please contact an attorney.

FACT OR MYTH SPECIAL ISSUE : THE LEGAL PERSPECTIVE - PRESENTED
BY DOUGLAS M.WADE, ESQ. LAW OFFICES OF DOUGLAS M.WADE, PLC
Contributing Author: Robert F. Ward (0D63218), CEO, Efficiency Insurance
Solutions, Inc. (0G78235)
All employers of any size, including those that do not offer health
insurance, must notify their employees of the new health insurance
“Marketplace” by October 1, 2013. – TRUE!
By October 1, 2013, employers must advise each of their current employees1 in writing,
and thereafter within 14-days of hire for new employees, that employees can obtain
medical insurance from the new Health Insurance Marketplace.The “Marketplace
Notice” must contain particular basic information concerning the Marketplace; provide
details about your existing group’s health plan (employee eligibility, dependent coverage,
whether the plan provides minimum value2 and affordable coverage3 as defined by the
ACA).
The Notice must also advise:
• Of the employee’s possible eligibility for a premium tax credit if coverage is purchased
through the Marketplace.
• Employees who purchase coverage via the Marketplace may forfeit the employer
contribution (if any) to the employer-sponsored group health plan.
• That any employer contribution to a group health plan shall be considered as income
to the employee, and that the employee will have to pay income tax for the cash
equivalent for that benefit.
A “Marketplace Notice” must be provided to each employee, including per diem
workers and employees that are not eligible for or has opted out of the employer’s
current health plan. Employers who do not offer health insurance are still required to
provide a “Marketplace Notice” to their employees. However, the “Notice” need not be
given to spouses, dependents or others who may be covered or are eligible for
coverage, but are not themselves employees.
Employers may distribute the “Notice” in person, via first class mail or electronically,
provided the employer has first satisfied the Department of Labor’s electronic
disclosure requirements.
To assist employers, the Department of Labor has prepared model notices, one for
employers who currently offer group medical benefits and one for employers who do
not. Spanish versions are also available.
It is unclear at present whether employers who fail to provide or provide an inaccurate
“Marketplace Notice” will be penalized. It is possible that subject employers, those with
fifty or more full-time equivalent employees, could face tax penalties. It is also possible
that employers with less than fifty full-time equivalent employees could be liable for
claims by insurers and/or claims by employees who fail to take advantage of
Marketplace-based coverage due to the lack of or inaccurate employer notice.
Recommended action: Using the DOL model form, prepare and distribute “Marketplace
Notices” to all employees by October 1, 2013, with a copy placed in each employee’s
Personnel File along with signed acknowledgment of receipt by the employee. Consult
with an employment attorney, and/or employee benefits adviser, as required.
1

Employees that are exempt from the Fair Labor Standards Act (“FLSA”) need not be given this notice.The FLSA
prescribes standards for the basic minimum wage and overtime pay and applies to most private and public employers. A
list of job categories, which are exempt from the FLSA, can be found at: www.dol.gov/elaws/esa/flsa/screen75.asp.

2

Plans are considered affordable if they employee’s required contribution is less than or equal to nine and one half percent
(9.5%) of the employee’s W-2 wages.

3

Plans provide the “minimum value” if the plan’s share of the total allowed cost of benefits is at least sixty percent (60%)
of those costs.

